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mez~-Tejada (hereinaft« "Gomez—-Tejada"), a then 


twenty-five year old native and citizen of the Dominican 


Republic. The next day, despite a twenty-one years age 


difference, plaintiff and Gomez-Tejada were married. On 


August 10,1972 plaintiff returned to the United States. 
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Gomez-Tejada had previously been married 
to one Juana Francisca Fernandez, also a native and 
citizen of the Dominican Republic, by whom had had two 
children, Maria Francisca and Bernard Rovin, born January 
3, 1968 and February 11, 1971, respectively. He divorced 
JuanaFernandez prior to marrying plaintiff. A few weeks 
after such marriage, and on the basis of it, Mrs. Gomez 
filed a petition with the New York District of the Immigra- 
tion and Naturalization Service (the "Service") on September 


18, 1972, to accord Gomez-Tejada the status of an immediate 


relative pursuant to Section 201(b) of the Immigration and 


Nationality Act (the"Act"), 8 U.S.C. $1151 (b). 

3. The Service approved her petition on January 
31, 1973 and forwarded the approved petition to the 
American Consulate in Santo Domingo, Dominican Republic. 
Thereafter, Gomez-Tejada submitted a formal application 
for an immigrant visa. 

4. Based on facts uncovered during an inves- 
tigation conducted in the Dominican Republic to determine 
Gomez-Tejada's eligibility for an immigrant visa, the 
Consul had reason to believe that the marriage between 


plaintiff and Gomez-Tejada was a marriage of convenience 
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entered into solely for the purpose of circumventing the 
immigration laws. Consequently, pursuant to the authority 
contained in 22 C.F.R. 42.43(a), the Consul returned the 
approved visa petition to the Service in New York on 
June 11, 1974 for a determination as to whether the 
approval of the visa petition should be revoked pursuant 
to €@¢ C.F. R, 205.2. 

5. An investigation was then undertaken by 
the Service in New York in view of the facts uncovered 
by the consulate in the Dominican Republic. Mrs. Gomez 
was invited to appear for an interview regarding her marital 
Status and was confronted with the results of the inves-— 
tigation conducted by the consul. She appeared on July 
24, 1974 but declined, on advice of counsel, to make 


any statement other than to advise the Service of her new 


address and telephone number. Subsequently, on January 3, 


1975 the plaintiff was served with a notice of intent 

to revoke the Service's approval of the petition (Exhibit 
A attached hereto). The notice detailed the grounds for 
the revocation action and granted Mrs. Gomez a period of 


fifteen days within which to offer evidence in oppositions 
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to the revocation action. On January 10, 1975 Mrs. Gomez 
submitted a statement of Gomez-Tejada in which he alleged 
that the affidavit of Juana Fernandez was obtained under 
duress (Exhibit B attached hereto). On February 26,1975 
the Service revoked its approval of the visa petition 
filed by Mrs. Gomez on behalf of Gomez-Tejada (Exhbit C 
attached hereto). 

6. Plaintiff appealed the decision of the 
Service to revoke the approval of the visa petition tc 
the Board of Immigration Appeals. By decision and order 


dated July 8, 1975 the Board dismissed the appeal and 


found that the marriage between plaintiff and Gomez-Tejada 


was entered into soley to obtain immigration benefits 
and was not bona fide within the contemplation of the 
immigration laws (Exhibit D attached hereto) . 

7. On May 1), 1974 Mrs. Gomez, by her attorney, 
commenced this action to compel the consul to issue a 
visa to her husband. The complaint alleges (1) that 
plaintiff is seeking a declaratory judgment that she is 
lawfully married to Gomez-Tejada and (2) in the alterna-— 


tive, that the action is one in the nature of mandamus to 


a 


compel to consul to issue a visa to plaintiff's husband. 


the defendants now move for summary judgment. 


for Summary Judgment 


MARY P. MAGUIRE, being duly sworn, deposes and 


1. I am a Special Assistant United States 
Attorney in the office of Paul J. Curran, United States 
Attorney for the Southern District of New York, attorney 
for the defendants, and as such I am in charge of and 
familiar with this action. This affidavit is based in 
part on information contained in the official records of 
the United States of America, i.e., official records of 
the Department of State and of the Immigration and Naturali- 
zation Service. I submit this affidavit in support ofthe 
defendants' motion for an order pursuant to Rule 56 of the 
Federal Rules of Civil Procedure granting summary judgment 
to the defendants. 


2. Plaintiff, Marcelina Diaz Rivera de Gomez 


(hereinafter"Mrs.Gomez") is a fifty-one year old United 


States citizen, who was born in Puerto Rico on August 24, 


1924, On July 26, 1972 plaintiff travelled to Santo 
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Domingo in the Dominican Republic for two-week vacation 
trip. Plaintiff states that shortly after her arrival 
in Santo Domingo, on July 30, 1972, she was introduced 
to Cecilio Trifilio Gomez-Tejada (hereinafter "Gomez-— 
Tejada"), a then twenty-five year old native and citizen 
of the Dominican Republic. The next day, d ite a 
twenty-one years age difference, plaintiff and Gomez- 
Tejada were married. On August 10, 1972 plaintiff returned 
to the United States. 

3. Gomez-Tejada had previously been married 
to one Juana Francisca Fernandez, also a native and citizen 
of the Dominican Republic, by whom he had two children, ° 
Maria Francisca and Bernard Rovin, born January 3, 1968 
and February 11, 1971, respectively. He divorced Juana 


Fernandez prior to marrying plaintiff. A few weeks after 


Such marriage, and on the basis of it, Mrs. Gomez filed 


a petition with the New York District of the Immigration 
and Naturalization Service (the "Service") on September 

18, 1972, to accord Gomez-Tejada the status of an immediate 
relative pursuant to Section 201(b) of the Immigration and 


Nationality Act (the "Act"), 8 U.S.c. 81151(b). 


4. The Service approved her petiton on January 
31, 1973 and forwarded the appreved petition to the American 
Consulate in Santo Domingo, Dominican Republic. Thereafter, 
Gomez-Tejada submitted a formal application for an immi- 
grant visa. 

5. Following the filing of his visa application 
consular officials in Santo Domingo made repeated attempts 
to contact Gomez-Tejada. However, it was discovered that 
he did not reside at the address given on the visa applica- 
tion. It was subsequently learned, on June 8, 1974, that 
not only was Gomez-Tejada continuing to reside with his 
ex-wife, Juana Fernandez, and their children, but that he 
had had a third child by her. The child was born on 
September 2, 1973, more than a year after his ceremonial 
marriage to plaintiff. Juana Francisca Fernandez executed 
a sworn statement attesting to these facts and the town 
mayor also confirmed these facts. 

6. Based on these facts, the Consul had reason 
to believe that the marriage between plaintiff and Gomez- 
Tejada was a marriage of convenience entered into solely 


for the purpose of circumventing the immigration laws. 


Section 212(a) (19) of the Immigration and Nationality Act, 
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8 U.S.C. 81182(a) (19) and 22 C.F.R. 42.91(19) provides 
that an alien who seeks to procure a visa or other docu- 
mentation for entry into the United States by fraud or 
by wilfully misrepresenting a material fact shall be in- 
eligible to receive a visa. 

7. 22 C.F.R. 42.43(a) specifically authorizes 

a consular officer who knows or has reason to believe 
that the approval of the visa petition by the Service 

was obtained by fraud or misrepresentation or that the 
beneficiary is not entitled, for any other reason, to the 
Status approved, to return the case to the Service for 
reconsideration. Accordingly, on June 11, 1974 the visa 
petition was returned to the Service in New York for a 


determination as to whether the previously approved visa 


petition should be revoked pursuant to C.F.R. 205.2. 


8. An investigation was then unde:taken by 
the Service inNew York in view of the facts uncovered by 
the Consulate in the Dominican Republic. Mrs. Gomez was 
invited to appear for an interview regarding her marital 
status. She appeared on July 24, 1974 and was confronted 


with the results of the investigation conducted by the 
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consul, but declined, on advice of counsel, to make any 


statement other than to advise the Service of her new 
address and telephone number. Subsequently, on January 
3, 1975 the plaintiff was served with a notice of intent 
to revoke the Service's approval of the petition (Exhibit 
A attached hereto). The notice detailed the grounds for 
the revocation action and granted Mrs. Gomez a period of 
fifteen days within which to offer evidence in opposition 
to the revocation action. On January 10, 1975 Mrs. Gomez 
submitted a statement of Gomez-Tejada in which he alleged 
that the affidavit of Juana Fernandez was obtained under 
Guress (Exhibit B attached hereto). On February 26, 1975 


tue Service revoked its approval of the visa petition 


filed by Mrs. Gomez on behalf of Gomez-Tejada (Exhbit C 


attached hereto. 

9. Plaintiff appealed the decision of the 
Service to revoke the approval of the visa petition to 
the Board of Immigration Appeals. By decision and order 
dated July 8, 1975 the Board dismissed the appeal and 
found that the marriage between plaintiff and Gomez-Tejada 
was entered into solely to obtain immigration benefits 
and was not bona fide within the contemplation of the 


immigration laws (Exhibit D attached hereto). 
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10. On May 10, 1974 Mrs. Gomez, by her attorney, 


commenced this action to compel the consul to issue a visa 
to her husband. The complaint alleges, SReGr alia, (1) 
that plaintiff is seeking a declaratory judgment that 
she is lawfully married to Gomez-Tejada and (2) in the 
alternative, that the action is one in the nature of 
mandamus to compel the consul to issue a visa to plaintiff's 
husband. 

ll. The defendants now move for summary 
judgment on the complaint in that plaintiff has failed 
to state a cause of action upon which relief can be granted 
and for lack of jurisdiction. In this respect the defendants 
respectfully submit: (a) that the decision of the Consul 
to issue or deny a visa to plantiff's Spouse is not subject 


to judicial review; (b) plaintiff lacks standing to use; 


and (c) mandamus does not lie against a consul with respect 


to visa issuance. 
WHEREFORE, it is prayed that summary judgment 


be granted to the defendants and the underlying complaint 


be dismissed. 


Plaintiff's Rule 9(qg) Counter-Statement 


1. The revocation action with respect to the 
approved petition was arbitrary, capricious and violative of 
the most elementary rules of due process of law. Plaintiff 
was called upon to rebut in New York statements allegedly 
obtained by Consular investigators in Santo Domingo, Dominican 
Republic. 

No opportunity was afforded plaintiff to examine 
the witnesses who allegedly gave their statements to Consular 
investigators. 

2. The procedures used by the American Consul at 
Santo Domingo and those employed by the Immigration and 
Naturalization Service at New York in this case did not 
provide for an evidentiary hearing in this controversy as to 
whether or not plaintiff's marriage to Gomez-Tejada had been 
entered into solely to obtain immigration benefits. 

The defendants have resisted discovery which alone 
would have enabled plaintiff, through her attorney, to examine 
the witnesses against her husband. 


3. This case is not ripe for summary judgment 


because of the man: unresolved issues of material fact. 
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issing 


Motion for Summary Judgment granted and 
action dismissed. This Court lacks jurisdiction to 


review the acts of American consular officials abroad 


in determining whether or not to issue a visa. 


Kleindienst v. Mandel, 408 US 753, 762 (1972); v.55, 


Reliogs, 30 F.20 984 (D.C. Cir.), 
denied sub. nom.U.S. ex rel. Ulric Stimson, 


868 (1929). 


So Ordered. 


Plaintiff's Notice of Appeal 
filed January 5, 1975. 


Notice is hereby given that plaintiff Marcelina 
Diaz Rivera de Gomez hereby appeals to the United States 
Court of Appeals for the Second Circuit from the judgment 


entered December 5, 1975 upon Judge Brieant's order 


granting defendants' motion for summary judgment dis- 


missing this action. 


